If one were asked to start from scratch and devise the system best suited to ascertaining the truth in criminal cases, and to ensuring that, to the extent any unavoidable errors in fact-finding occur, they do not fall on the shoulders of innocent suspects, what would it look like? It is inconceivable that one would create a system bearing much resemblance to the criminal justice process we now have in the United States. The current American system is marked by an adversary process so compromised by imbalance that true adversary testing is virtually impossible. It is a system in which competing litigants, unequal as they are, control everything from the investigation to presentation of the evidence, and in which their motivation in that process is to win, more than to discover the truth. It is a system we now know, through the growing record of wrongful convictions, is deeply flawed and prone to an unacceptably high rate of false convictions, as well as failures to convict the guilty.
Driven by the numerous wrongful convictions discovered in the past two decades, some observers have begun to think about ways to redesign the search for the truth. Those proposals offer an important first step in making the factfinding processes more reliable. They revisit the long-standing debates about the merits of the adversarial system as it is practiced in common law countries such as the United States, versus the continental inquisitorial system. To a large extent, they suggest transposing some features of the inquisitorial system and its focus on truth-finding onto the American adversarial system. I fear, however, that in doing so these proposals fail to fully account for the full range of cultural and psychological factors that obstruct the search for the truth in the American system. This article builds upon those initial proposals for "innocence procedures." The article first considers the features of the current American adversarial system that stymie the search for the truth. In Part 2 it then briefly examines the emerging record of false convictions that system has produced. Part 3 analyzes and critiques some of the early proposals for new "innocence procedures," which have been offered as mechanisms for better finding the truth in cases where the defendant seriously claims innocence. Part 4 then presents an alternative model that we might consider as a way of drawing on the most effective aspects of both the adversarial and inquisitorial systems-a combination that has the potential for accommodating both the inquisitorial system's interest in objective discovery of the truth and the American system's deeply entrenched culture of adversarial advocacy. It suggests, in the end, reinforcing the power of adversarial advocacy by joining the competing forces in the adversary process in a shared enterprise for discovering the truth.
At the outset, I recognize that this thought experiment must be tentative, designed more to encourage debate than immediate overhaul. As Michael Risinger has cautioned, the law of unintended consequences urges deliberateness and care. 1 Nonetheless, the thought experiment is one worth undertaking, given the pressing need to do better at sorting the innocent from the guilty.
I. Barriers to the Truth
The current American system simply is not well designed to find the truth. While we purport to have created, and to have tremendous confidence in, an adversarial model of truthadjudication, 2 the adversary system in the United States in reality is not structured in a way that truly permits full adversarial testing of the evidence. The adversary system operates on the fundamental belief that the best way to ascertain the truth is to permit adversaries to do their best to prove their competing version of the facts. When two equal adversaries compete in this way, the theory goes, falsehoods are exposed and the truth emerges. Implicit in that idealized model is the assumption that the adversaries are roughly equal, for only when adversaries are evenly matched can there be much hope that adversary testing of the evidence will expose the bare truth.
Yet the adversaries in our system are anything but equal. As I have described in detail previously, the playing field is anything but balanced. 3 For example, only one side-the state-has access to all of the crime scene evidence, and all of the government's resources to 1 'Y 175 (2003) . But see Amalia D. Kessler, Our Inquisitorial Tradition: Equity Procedure, Due Process, and the Search for an Alternative to the Adversarial, 90 CORNELL L. REV. 1181 REV. (2004 REV. -2005 ) (arguing that, as late as the nineteenth century, Anglo-American courts of equity employed a mode of procedure derived from the Roman-canon tradition that was significantly inquisitorial). 3 collect the evidence. Typically, the accused has few resources to permit a serious independent investigation. Although the factdevelopment stage of the process usually determines the outcome of the case, only the State typically has much ability to look for and produce the key evidence in the case. Indeed, in significant percentages of cases, the defense undertakes virtually no independent investigation. 4 Beyond such disparities, the American system is not one designed to serve truth-seeking in other respects. It is a system, for example, in which both sides can keep much if not most of their evidence secret before trial. Of course, the state operates under constitutional duties to disclose material exculpatory evidence, 5 the defense often must disclose alibi defenses before trial, 6 and both parties usually must disclose prior statements of their witnesses, although often not until they testify. 7 But such disclosure obligations are exceptions, not the rule. Broad discovery is notoriously absent in criminal cases. 8 The result is a tendency toward trial by ambush-both sides hold their cards until the last minute as much as they can, hoping to gain advantage by springing them on the other side. Such a process is hardly a prescription for accuracy. 9 Similarly, the way we produce and present forensic science evidence-an increasingly essential element in criminal cases-is not designed to maximize truth-finding. Crime laboratories are almost all situated within law enforcement agencies, leading to the risk that the laboratories will be captured by police and prosecutor interests in obtaining convictions rather than pursuing objective that appointed defense attorneys in New York conducted an investigation in only 27 percent of all homicide cases, 12 percent of all felonies, and less than 8 percent of all misdemeanors truth. 10 Lab analysts ply their trade not in the objective and neutral settings of an academic or clinical scientific laboratory, but in the biasing and pressurized environs of a law-enforcement agency charged with developing the evidence needed to convict a suspect. 11 Moreover, these state or local police forensic science laboratoriesthe central repositories of forensic science experts and facilitiesare available predominantly if not exclusively to law enforcement. 12 And to the extent that the parties-prosecution and defense alikeseek experts outside the state laboratories, the experts are typically paid and selected because they will say what the party wants. Objective truth takes a back seat.
Non-expert witnesses are also subject to truth-subverting pressures. There is no requirement that witnesses for one side talk to the other side before trial, and they often refuse to do so. Instead, lawyers for both sides engage in private discussions with their witnesses to coach them to say things in the way most helpful to that side, with no requirement that a complete record be made of those conversations. 13 Without equal access to the witnesses, adversarial testing of the witnesses' statements is compromised. 14 Moreover, 10 This is not a suggestion that crime laboratory analysts are necessarily or even often subjectively biased. It is, rather, to suggest that analysts working in a law enforcement environment inevitably are susceptible to pressures and information that can produce unintentional biasing from "observer effects 14 Research shows that witness preparation has a significant effect on shaping the witness's testimony, often in ways that make the testimony less the mere rehearsal of testimony with counsel itself inevitably corrupts the search for the truth. Research shows that witnesses who rehearse their testimony-even lying witnesses-become more persuasive over time; observers become less accurate when judging prepared statements than when judging unprepared ones and deceitful witnesses become more believable after successive interviews. 15 After trial, the system continues to approach truth finding only indirectly. Appeals focus almost entirely on procedural regularity, with little opportunity to directly assess substantive claims of innocence, or even to consider newly discovered evidence of innocence. 16 Truth is simply not a central or often even significant concern on appeal.
The system also deliberately pursues a variety of values and objectives unrelated to and indeed sometimes inconsistent with truth seeking. Constitutional values, such as privacy rights protected by the Fourth Amendment, for example, can lead to the exclusion of undeniably relevant and reliable evidence. In those circumstances, however, unlike the other truth-compromising features of the system mentioned above, the truth in these instances is compromised knowingly, based on and justified by an explicit weighing of competing values. 17 This list of truth-obstructing features of the current system is not exhaustive. But it is enough for purposes of this article, to faithful demonstrate that the current system has plenty of room for improvement, if truth is truly the objective.
II. The Record of Failure
The failure of this system to ensure reliable outcomes and to protect the innocent is by now be beyond dispute. The evidence of wrongful convictions that has emerged in the past two decades is clear and disturbing. To date, more than 270 individuals convicted of serious felonies (almost all rapes and murders) have been exonerated by new DNA evidence alone, usually after many years of wrongful imprisonment, and after the trial and appellate safeguards against error all failed. 18 Those exonerations undoubtedly represent, as numerous observers have put it, the tip of what is surely a very large iceberg. 19 Those exonerations include only convictions proved false by DNA evidence. Yet DNA evidence exists in only a small percentage of cases. And even where biological evidence capable of producing a DNA profile once existed, DNA exoneration follows only for the lucky few for whom a whole series of fortuities coalesce-from the preservation of the biological evidence after conviction to the inmate's ability to attract assistance of counsel at a point in the proceedings when the convicted usually have no right to appointed counsel. 20 Attempts have been made to more fully count wrongful convictions based on all types of evidence, not just DNA, and to estimate a rate of wrongful convictions. 21 number of wrongful convictions and the rate of wrongful convictions are unknowable, serious estimates typically put the rate in the range of 0.5 percent 22 to five percent or more, 23 and the number of wrongful convictions each year in the thousands to tens of thousands. 24 Thus, the wrongful convictions cases have made it clear that we have a problem. As Dan Simon concluded recently after extensive analysis of the adjudicative process, "in difficult and contested criminal cases, the adjudicative process falls short of delivering the level of diagnosticity that befits its epistemic demands and the certitude that it proclaims." 25 Any wrongful convictions are problematic, and we now know we have more than just a few. Whatever the total, it is well above insignificant or tolerable levels. We can never, of course, achieve perfection in our truth seeking. But the growing number of identified wrongful convictions at least requires us to consider a fundamental question: can we do better? And indeed, it is clear we can do better. 26
III. "Innocence Procedures"
The innocence cases have already provided initial insights and impetus for doing better. Study of the DNA exonerations, in particular, has identified recurring sources of error in criminal cases, and corresponding reforms to address those errors. Those insights and reforms have focused on a "canonical" list 27 of causes of false convictions, including eyewitness identification error, 28 false confessions, 29 forensic science error, 30 false jailhouse informant testimony, 31 police and prosecutor misconduct, 32 inadequate defense counsel, 33 and tunnel vision. 34
A. New Ways of Approaching Innocence
In addition to reforming the way we collect and use these specific types of evidence, scholars have begun to suggest broader reforms to the procedures used to investigate and litigate cases where a claim of innocence is legitimately at stake. A number of scholars have proposed adopting special "innocence procedures," which can be invoked by the defendant who claims actual innocence. Among those are proposals by Tim Bakken 35 and Lewis Steel, 36 as well as Michael Risinger, 37 most recently joined in an expanded proposal by Lesley Risinger. 38 Michael Risinger initially proposed a set of "factual innocence rules," applicable in cases in which the defendant asserted a claim of factual innocence-that is, a claim that she did not commit the acts alleged. 39 Risinger "tentatively" suggested that this procedure might include a series of new procedures designed to minimize the harmful effects of many of the types of evidence known to cause wrongful convictions. In particular, he would require the defendant to identify one or two particular disputed facts that underlie his claim of innocence, and to remove all other issues by binding judicial admission, so as to eliminate the need or opportunity for extraneous "heartstrings and gore" testimony on matters not even in dispute. 40 He would also require careful screening of prosecution expert testimony for reliability, and would prevent the court "from excluding, on the ground of 'invasion of the province of the jury,' any defense-proffered evidence on the weaknesses of eyewitness identification, false confessions, the commonness of false testimony by jailhouse snitches, and the weaknesses of any expert evidence proffered by the prosecution." 41 And he would limit closing arguments to the factual issues raised in the defendant's innocence application. Finally, Risinger would mandate an expanded scope of appellate review for factual error, providing that convictions would be reviewable not just for sufficiency of the evidence, but also to determine whether they were "unsafe." 42 Tim Bakken subsequently proposed a different set of "innocence procedures" specifically designed to redress features of the adversary process that undermine truth-seeking. Like Risinger, Bakken would reserve his procedure for inmates who make a special plea of factual innocence. 43 In such cases, Bakken's system would then depend on a prosecutor specially charged, except in exceptional circumstances, 44 to look for evidence of innocence, as well as guilt. 45 In this sense, Bakken's proposal shares features of a proposal made some years earlier by Lewis Steel, who proposed that prosecutors should establish "innocence bureaus" to handle cases in which the defendant claims actual innocence. 46 Bakken, like Steel, thus proposes a bifurcated system, in which inmates could choose either to proceed in the traditional adjudication track, or they could plead "innocent" and participate in a special system designed to focus on truth-finding. The features of this special innocence procedure would include:  By pleading "innocent" the defendant would be entitled to a prosecutor acting in some senses as inquisitor-in the best 40 Id. at 1311. 41 Id. at 1311-12 (footnotes omitted). 42 Id. at 1312. The term "unsafe" is borrowed from British procedure, which provides relief upon review for "unsafe" convictions, a form of review that might be viewed as somewhat analogous to weight-of-the-evidence review, but with teeth. Id. at 1314-15. 43 Bakken, supra note __, at 549. 44 In Bakken's terms, "absent compelling justification." Id. at 549. 45 Id. at 549. 46 Steel, supra note __. Steel proposed that, "[w]hile prosecutors pursue convictions, the innocence bureau would seek justice." Id.
sense of the word-who "would be required, absent a compelling justification, to faithfully investigate the truth of defendants' innocence claims, as opposed to focusing on determining whether guilt can be proven beyond a reasonable doubt." 47  The prosecutor would be required to prove guilt by a heightened standard of proof-higher than beyond a reasonable doubt, to a virtual certainty. 48  Jurors could infer innocence from an innocent plea. 49  Jurors could draw inferences favorable to the defendant from the defendant's prompt claim of innocence. 50  Jurors could presume that evidence and leads presented by the defendant but not pursued by the government would have been favorable to the defendant. 51 Under Bakken's scheme, in return for these benefits, the defendant who pleads "innocent" would agree to cooperate with the prosecution, thus revealing virtually his entire defense and waiving his Fifth Amendment and Sixth Amendment privileges to silence and confidentiality. 52 Similarly, Steel's proposal would require defendant's who seek the advantages of his special "innocence bureaus" to "agree to be interrogated by bureau attorneys and allow these interviews to be used against them in court if their claims of innocence were rejected. And defense attorneys would have to turn over all their clients' evidence." 53
B. The Critique: Both Too Much and Too Little
These proposals are challenging and enlightening, and offer an important starting point for reimagining a criminal justice system truly focused on truth finding. As would be expected with such an ambitious enterprise as to redesign the system for adjudicating questions of guilt and innocence that we have inherited and have largely accepted as a given, these reform proposals are controversial, and necessarily preliminary and hence imperfect.
I begin my own inquiry into the rhetorical question posed at the outset of the essay-how best to design a system to find the 47 Bakken, supra note __, at 549. 48 Bakken, supra at 549. Bakken suggests that "[t]he standard might encompass guilt to a moral certainty, or as proposed in the sentencing phase of capital cases, to an absolute certainty, proof beyond all reasonable doubt, or to a similarly high standard." Id. at 574-75 (footnotes omitted). 49 Bakken, supra note __, at 549. 50 Bakken, supra note __, at 550. 51 Bakken, supra note __, at 550. 52 Bakken, supra note __, at 549. 53 Steel, supra note __.
truth-with the benefit of drawing on the proposals already made. Those proposals give me the luxury of reacting first to the suggestions of others, and then building off of them to theorize my own idealized truth-finding system. My reaction to these (especially Bakken's and Steel's) initial proposals for "innocence procedures" is that in significant respects they just tweak the existing system-superimposing some inquisitorial procedures onto the framework of a polarized adversary culture and hoping for the best. Indeed, Risinger, at least to some extent, would agree, as his more recent proposal, proffered jointly with Lesley Risinger, builds upon his prior work and now recommends additional, more radical reforms, as discussed below. 54 In the discussion that follows, I explain my concerns about the limitations of these initial proposals, and develop my own tentative suggestions for doing more.
Bakken and Steel deserve considerable credit for expanding the discussion on new ways of thinking about innocence. As noble as their venture is, however, I have serious doubts that it would alter all that much in terms of making the system more reliable. At the same time, it might require more change than is necessary or useful. Thus, their proposals both go too far and not nearly far enough.
Requiring prosecutors to "faithfully investigate the truth of defendants' innocence claims, as opposed to focusing on determining whether guilt can be proven beyond a reasonable doubt," 55 for example, would be unlikely to change much in the way the process currently operates. American prosecutors would say they already do that. 56 It is not clear how telling or even training prosecutors to change their behavior would have any effect on how they actually behave. As discussed more fully below, even in Continental European systems steeped in a tradition of prosecutorial neutrality, prosecutors sometimes fail to investigate impartially in 54 Risinger & Risinger, supra note __. 55 Bakken, supra note __, at 549. 56 It is already widely accepted that American prosecutors are tasked with dual roles: zealous advocate and minister of justice. In the latter role, prosecutors are already expected to fully seek the truth, including investigating the truth of defendants' innocence claims. See Model Rules of Prof'l Conduct R. 3.8 cmt. 1 (2002) (stating that the prosecutor "has the responsibility of a minister of justice and not simply that of an advocate"); Model Code of Prof'l Responsibility EC 7-13 (stating that a prosecutor's duty "is to seek justice, not merely to convict"); practice. 57 The challenge would be far greater in the United States, with its tradition and culture of adversarialness.
Requiring proof of guilt to a higher standard than beyond a reasonable doubt also would not likely improve truth-finding. Paul Cassell objects to this proposal because this, he fears, would change too much-it would make conviction virtually impossible. 58 Cassell is correct about that, but only if jurors were to apply that high standard of proof rigorously and literally. My concern comes from a different place. I suspect that it is more likely that Bakken's heightened standard of proof will not change much of anything. There is good evidence that jurors do not rigorously apply the proofbeyond-a-reasonable-doubt standard, 59 and it is not clear how to formulate a higher standard that would have more teeth. Changing the jurors' instructions about how certain they should be before they convict probably would not mean much.
Instructing jurors that they may infer innocence from an innocent plea also would be unlikely to change much. Jurors already are told to begin with a presumption of innocence whenever a defendant pleads not guilty. It is hard to imagine how this additional instruction would add to that in any significant way. Quite simply, it is unlikely that such an instruction would change the way jurors approach their resolution of cases.
Similarly, permitting jurors to draw inferences favorable to the defendant from the defendant's prompt claim of innocence also would not likely change much. Such an inference is already permissible, and defense lawyers routinely argue that a defendant's prompt and consistent claims of innocence support acquittal. Bakken's inference would be reinforced by a jury instruction, but it is not clear that such an instruction would change anything at all in the way jurors approach their decisionmaking. Moreover, such an instruction could actually harm truth-seeking for some innocent defendants. Any defendant who invokes her right to remain silent 57 cognitive processes such as the "coherence effect" can create confidence inflation that "can boost a mere leaning towards conviction up to a highly confident judgment of guilt that surpasses the requisite threshold for conviction"). Simon also observes that empirical research reveals that "both judges and jurors tend to vote to convict even when they deem the inculpatory evidence to be less than compelling. upon arrest would conceivably be punished under this presumption for having failed to make a prompt claim of innocence. Yet the Supreme Court has repeatedly observed that any invocation of silence, especially after one has received Miranda 60 warnings, cannot be evidence of guilt, because it is "insolubly ambiguous." 61 Finally, Bakken's rule permitting jurors to presume that evidence and leads presented by the defendant but not pursued by the government would have been favorable to the defendant also would not change much. Again, such a presumption is already possible, even if not officially acknowledged. A common defense tactic under the current system is to challenge the thoroughness, objectivity, and competence of the police investigation, 62 and jurors are routinely urged to infer that the results of a more complete investigation would have helped the defense. If truth is the goal, it would be far better, instead of instructing juries that they can infer exculpatory evidence, to impose rules to ensure that all legitimate investigative leads are followed up from the beginning, so that it would be unnecessary to speculate about what the leads would have produced. In fairness, Bakken's rule with its jury instruction might produce the needed inducement to get police and prosecutors to investigate more thoroughly to avoid the jury instruction. But more directly entitling the defendant to a full investigation, as discussed below, would seem to serve that interest more fully.
At the same time, the concessions that Bakken proposes the defense should make would not necessarily serve the interest of finding the truth, and would require too much from an accused person in return. A full search for the truth might indeed require the defendant to waive some confidentiality rules-so that both sides would have access to all of the evidence in advance of trial. If, as posited at the outset, trial by ambush is antithetical to effective adversarial truth-development, then neither side should be permitted to hide its cards before trial. But even that rationale does not justify requiring full waiver of confidentiality, thereby sacrificing all of the protections designed to ensure that accused individuals will feel free to share information fully with their lawyers. Indeed, extensive waiver of confidentiality would likely interfere with the search for the truth by stifling the free flow of information between defendant and counsel. 60 Miranda v. Arizona, 384 U.S. 436 (1966) . 61 Doyle v. Ohio, 426 U.S. 610, 617 (1976) ("every post-arrest silence is insolubly ambiguous because of what the State is required to advise the person arrested"). 62 See Kyles v. Whitney, 514 U.S. 419, 446 (1995) ("A common trial tactic of defense lawyers is to discredit the caliber of the investigation….") (quoting Bowen v. Maynard, 799 F.2d 593, 613 (10th Cir. 1986)).
Moreover, although requiring defendants to waive their right to silence, and to submit to questioning by police and prosecutors, is often assumed to lead to a fuller exposition of the truth, that is far from obviously so. The right against compelled self-incrimination is not necessarily a truth-obscuring rule; to the contrary, it often adds to truth-finding in significant ways. The right to silence does not just protect the guilty. It also protects the innocent. 63 The primary purpose of requiring testimony from a criminal defendant who claims innocence is to test that testimony for veracity. To invoke special innocence procedures, a defendant must deny guilt. Any testimony the defendant might offer will thus be inconsistent with the prosecutor's evidence of guilt. The purpose for requiring the defendant to testify under those circumstances would be to test the defendant's testimony for its veracity and completeness. Scrutinizing the defendant's testimony for veracity, however, would not likely contribute much of value to the search for the truth. Extensive research establishes that judges, juries, and police alike do not perform well at detecting deceit; they typically perform at little better than chance levels. 64 Many of the signals people look for to detect deceit-either by intuition or training-are not empirically correlated to lie-detection. 65 Nervousness, gaze aversion, fidgeting, and the like, can be caused by a host of factors, and are not uniquely diagnostic of lying. 66 Yet a nervous or fidgety witness is typically deemed less trustworthy than a composed witness. Assessing the 63 A law and economics analysis similarly suggests that the right to silence can protect the innocent. Under that analysis, the right to silence is essentially meaningless in cases with either very strong or very weak proof of guilt, because the defendant's testimony is unlikely to make a difference in the outcome in either case. The right will have an effect in cases where the evidence of guilt is strong, but not overwhelming. In those cases, if there were no right to silence, guilty and innocent defendants alike would have no choice but to testify, and guilty ones would have no choice but to lie. The result would be an overall devaluing of exculpatory defendant testimony, as factfinders would discount the likelihood of veracity. Innocent defendants who testify would be less likely to be believed. But with a right to silence, some guilty defendants will find it more attractive not to testify at all, and the testimony of innocent defendants would suffer less of a discount. "The externality that [guilty defendants who testify falsely] otherwise would impose upon innocents (the pernicious pooling effect) will thus be eliminated. As a result, fewer innocent defendants will be convicted than under a regime in which the right to silence does not exist." Alex Stein, Self Incrimination, forthcoming in PROCEDURAL LAW AND ECONOMICS § 2.1 (Chris W. Sanchirico, volume ed., 2011) (ENCYCLOPEDIA OF LAW AND ECONOMICS, Vol. X, Edward Elgar Publishing Limited, Cheltenham, UK, Gerrit De Geest, gen. ed., 2nd ed. 2009-2011). 64 veracity of a defendant's testimonial claim of innocence thus would be about as likely to lead to factfinding error as accuracy. Indeed, the risk of misconstruing witness behavior as deceit is especially profound for innocent defendants. 67 As Dan Simon has observed, "the research suggests that the motivation to be believed tends to increase suspicious behaviors and thus reduces one's believability, regardless of the truthfulness of the testimony." 68 An innocent defendant, as an obviously self-serving witness pleading his innocence, will often come off badly, thereby undermining the search for the truth. Liars often can be more believable than accused innocents: "Unlike truth-tellers, liars tend to try to control their behavior to feign normal demeanor. Liars also expend extra cognitive effort to keep their stories straight and to monitor their apparent believability." 69 Thus, in the courtroom, "most witnessesinnocent defendants perhaps more than others-are anxious to be believed by the jury. Jurors might well misconstrue signs of nervousness as signs of deceit." 70 Moreover, even more so than other witnesses, the innocent defendant will have her statements or testimony scrutinized for any inconsistencies or omissions.
Even the most innocuous or understandable slip-ups will be magnified and cast as evidence of guilt. While inconsistencies in any witness's testimony will be analyzed by the adverse party, rarely does focus on the manner of testifying carry such risk of prejudice with other witnesses, because rarely does a jury consider such witnesses to be as inherently motivated to fabricate, and rarely does a jury's assessment of credibility so directly prejudice the person on trial. While sometimes testimonial errors of the accused will indeed reflect guilt, they will also frequently suggest nothing more than the foibles of human memory and expression to which we are all proneamplified by the innocent defendant's intense motivation to be 67 Bakken himself recognizes this risk. He notes that "[i]n an odd twist, the innocent defendant who testifies will often be punished for doing so. That is, the prosecution may request that the judge instruct the jury that the defendant who testifies is an 'interested witness,' thus imply that the defendant, despite being innocent, is less likely to be truthful…." Bakken, supra note __, at 556. 68 69 Simon, supra note __, at 175. 70 Simon, supra note __, at 179. believable and attendant nervousness. Furthermore, as James Duane has argued in a popular and entertaining on-line lecture, whenever even the innocent defendant talks to police, and even if he gives police nothing but the truth, he inevitably provides information that can be used to convict him; every suspect unavoidable makes innocuous and innocent statements that can be cast as incriminating, or that can be challenged by other evidence-even false or unreliable evidence. 71 As the Supreme Court declared in Ohio v. Reiner, "One of the Fifth Amendment's basic functions is to protect innocent men who otherwise might be ensnared by ambiguous circumstances. Truthful responses of an innocent witness, as well as those of a wrongdoer, may provide the government with incriminating evidence from the speaker's own mouth." 72 Once the defendant puts her credibility on the line by providing a statement, and once her credibility is impeached-whether correctly or not-the likelihood of conviction soars.
Forcing a defendant to waive the right to silence thus does not necessarily, or even probably, aid the search for the truth. At a minimum, without solid evidence that such a waiver is essential to full and reliable access to the truth, defendants should not be required to waive such important constitutional rights.
C. Beyond the "Neutral Prosecutor"
Most fundamentally, the procedures that Bakken and Steel propose do not accomplish the ends they seek because they offer too little too late. Aside from encouraging prosecutors to fully investigate claims of innocence, they do little else to address the investigative stages of the process, when the outcome of most cases is determined.
Because the outcome of most cases is set by the time the investigation is concluded, more attention must be paid to that initial stage. Indeed, despite the rhetoric in America about the truthfinding value of adversarial litigation, actual adversarial testing of the evidence is rare, because the incidence of jury trials is quite low. 73 Most cases-more than 95 percent-are resolved by pleas. 74 In this sense, police and prosecutors are already inquisitors. But they are inquisitors profoundly affected by the culture of adversariness. Michael and Lesley Risinger address that shortcoming by proposing an investigating magistrate. 75 They note, correctly, that under the current American system, "[t]he police, and then the prosecution in cooperation with the police, have a monopoly on information gathering and assembly (vel non) in secret until a charging decision is made. By the time any effective adversary involvement comes about, the most important part of the case is often (or even usually) over." 76 In addition, recognizing the risk that the investigative magistrate might be captured by police and prosecutorial interests, they also advocate for early involvement of adversary representation, and for passing the responsibility for the process to the adversary parties once a charging decision is made. 77 Once the charging decision is made, they suggest, "the entire results of investigation, including the investigatory personnel (detectives, forensic scientists, forensic pathologists, etc.) would become available to both the prosecution and defense for consultation, and for the potential conduct of follow-up investigation or testing suggested to the magistrate by either the prosecutor or the defense attorney." 78 This approach offers considerable promise, to the extent that it expands the scope of the investigation and removes it from control of one party in our adversarial process. But this proposal is also not problem free. To begin, some scholars question whether the American judiciary can be expected to shoulder such responsibility. Marvin Zalman argues:
Creating an investigating magistrate role in the United States is impossible. The separation of powers is not the only reason. American judges, elected or appointed from the diverse world of law practice, simply have no expertise in such a role. 79 More fundamentally, even a truly neutral magistrate cannot be expected to investigate fully all of the evidence that might prove innocence. Cognitive biases such as confirmation bias, along with public law-and-order pressures, are simply too powerful. 80 The many cases in which judges have turned down postconviction DNA 75 Somewhat more modestly, George Thomas has proposed that investigations into one particular type of especially problematic evidence be supervised not by police but by a judicial officer: eyewitness identifications. Thomas, supra note __, at 579. 76 Risinger & Risinger, supra note __, at (draft page 13). 77 Id. at (draft page 13). 78 test requests-even when the DNA testing indisputably could (and sometimes eventually did) prove innocence-confirm that even objective magistrates or judges can be led astray, and can fail to entertain the possibilities of exculpatory evidence even when they are real. 81 Risinger & Risinger, recognizing this, wisely seek to inject adversarial scrutiny and control into the investigative process as soon as possible-that is, as soon as the defendant is charged. But is even that enough?
IV. Adversary Inquisitions
While Risinger & Risinger are on the right track, I want to find ways to harness the power of adversarial testing throughout the process, to ensure that the unavoidably inquisitorial initial investigation is indeed responsive to the interests of both sides, and hence to the truth. The system I envision is one that seeks to take advantage of the strengths, while minimizing the weaknesses, of both the adversarial and inquisitorial models. Before, describing my own alternative, a caveat is in order: my focus here is solely on pretrial and trial procedures; appellate and postconviction review are beyond the scope of what I address here. They are matters I (and others) have addressed elsewhere. 82
A. Adversarial and Inquisitorial Strengths and Weaknesses
An inquisitorial system is said to be more focused on truthfinding than is the adversarial system. 83 Inquisition advocates often assert that "criminal procedure that relies on professional judges of fact and an impartial, state-appointed prosecutor (i.e., an 81 inquisitorial system such as exists in the Netherlands) probably produces fewer miscarriages than a procedure built around autonomous parties, a jury, and partisan (and sometimes elected) prosecutors as in the adversarial system." 84 In part, that is because "the adversarial system places greater emphasis on the process than on simple truth-finding." 85 Marvin Zalman has thus advanced the hypothesis that "the adversary process itself is a contributor to erroneous convictions." 86 Much of the problem, as already noted, is that the outcome of a case is usually determined long before trial (or plea), at the administrative investigation stages. If truth and reliability are the objectives, therefore, what really must be done is improve the quality of the evidence gathering and interpreting at the initial investigation stages. 87 Daniel Givelber argues, however, that the American adversarial and constitutional-rights-based jurisprudence has ignored the features of a criminal justice system that best assure truth finding:
But the [Supreme] Court has refused to concern itself with the obligations of the police or prosecutor to conduct a thorough investigation, to maintain comprehensive records, or even to choose wisely which potential defendants to charge. These matters-the very essence of a system concerned with actual innocence-are extra-constitutional. 88 84 All of this might be interpreted to suggest that an inquisitorial system, expressly focused on neutral examination of the facts to find the truth, offers a better path to accurate assessment of claims of innocence. The inquisitorial system, however, is only superior in this regard if the inquisitorial model takes hold early in the process-before the investigation seals the defendant's fateand only if the inquisitor truly can remain neutral and objective, and indeed, can aggressively pursue evidence supporting innocence. Thus, in an inquisitorial system, "both the legitimacy of criminal justice and the fate of the individual in terms of fair trial depend to a large extent on the integrity of state officials and their visible commitment to nonpartisan truth finding." 89 Moreover, the inquisitorial system is superior only to the extent that the prosecutor (or magistrate) has the incentives and fortitude to second-guess even her own initial suspicions and judgments, and to see facts from multiple perspectives-a very tall order indeed.
To expect a career prosecutor-or even a judge or magistrate-drawn from our current sharply adversarial system and culture to be able to play that role, is to expect too much. The adversary culture we have inherited is deep and pervasive, and "adversarialness breeds a competitive spirit among prosecutors that leads to withholding evidence…." 90 William Pizzi, who has criticized the American system for producing "trials without truth," argues that a "conviction mentality" motivates prosecutors to privilege securing convictions over achieving justice or truth-seeking. 91 Thus, Zalman notes that "[a]t least one leading scholar has warned against making quick judgments about the superiority of one system over the other and of thinking that it is easy to transplant procedures from one 'system' into another." 92 Comparing the role of the American prosecutor to that of the prosecutor in the inquisitorial tradition highlights the magnitude of 89 Zalman 90 Zalman, supra note __, at 80 (citing Givelber). 91 Likewise, to expect defense attorneys from our current adversarial system and culture to freely share information and to focus on truth-seeking is unrealistic. 92 the challenge of transposing an inquisitorial approach onto the American legal culture. Under the German Code of Criminal Procedure, for example, a German prosecutor "does not function as a party but rather as a 'second judge,'" who functions "from a neutral, detached, and objective perspective." 93 According to one observer, German prosecutors are seen as "guardians of the law," who "lack the thirst for winning that their American colleagues display in the courtroom." 94 Indeed, consistent with this role, German prosecutors even present evidence that favors the accused, and at the close of trial are free to recommend an acquittal. 95 Consistent with this commitment to neutrality, and in stark contrast to American practice, German prosecutors do not meet with the witnesses prior to trial or try to prepare them or the case to be as convincing about the defendant's guilt as possible. 96 Hence, "[p]erhaps the most striking difference between American and German prosecution practice is that, in contrast with American practice, the majority of German prosecutors do not regard convictions as victories and acquittals as losses." 97 The role of the prosecutor is similar to the German model in most Continental Inquisitorial systems.
Even in other systems that are ostensibly adversarial, the prosecution culture is less partisan and adversarial than in the United States. In Japan, for example, prosecutorial culture is much different than in America. Japanese legal scholar David Johnson explains it this way:
If justice means taking into account the needs and circumstances of individual suspects, then prosecutors in Japan must receive higher marks than their American counterparts. If justice implies treating like cases alike, then the capacity of Japan's procuracy to do so is impressive indeed. If justice should promote healing, not just punishment, then Japanese prosecutors must be reckoned more restorative than prosecutors in the United States. And if justice depends on uncovering and clarifying the truth, then readers will see how fundamental this maxim is deemed to be in Japan. In these ways and more, the Japanese way of justice is 93 Shawn Marie Boyne, Prosecutorial Power: A Transnational Symposium, Uncertainty and the Search for Truth at Trial: Defining Prosecutorial "Objectivity" in German Sexual Assault Cases, 67 WASH. & LEE L. REV. 1287, 188-89 (2010). 94 Boyne, supra note __, at 1289-90. 95 Boyne, supra note __, at 1303. 96 Boyne, supra note __, at 1316; Langbein, supra note __, at 827, 834. 97 Boyne, supra note __, at 1304. uncommonly just. 98 Yet even in such a culture, the pressures to convict can be overwhelming. Johnson observes that his account of Japanese prosecutors "uncovers serious defects as well. … [I]n their zeal to obtain the truth through confessions, some prosecutors plea-bargain, doctor dossiers, and conduct brutal interrogations, all actions that are illegal in Japan." 99 Even within the inquisitorial tradition, steeped in its commitment to neutrality and objectivity, it is often too much to expect police and prosecutors to remain truly impartial in every case. Increasingly, inquisitorial systems have witnessed breakdowns when prosecutors succumb to law-and-order pressures and fail to adhere to norms of neutrality. One observer of the Dutch inquisitorial system, for example, has noted that in recent years there have been "significant changes in the way that prosecutors see themselves. Traditionally, the magisterial, nonpartisan prosecutor, able and willing to make 'judicial' decisions in the name of the common good, was the predominant model…. Gradually this has been replaced among a substantial number of prosecutors by the model of the crime fighter…." 100 Especially in complex and highly publicized cases, both police and prosecutors are "subject to considerable pressure from the media to deliver the goods (i.e., a conviction)." 101 David Johnson has also noted these breakdowns of neutrality in the Dutch inquisitorial system: While acknowledging that prosecutors try to be 'scrupulously fair' and that 'their sense of duty to uphold the dignity of their office is beyond doubt,' [Dutch journalist Karel] Van Wolferen claims prosecutors do 'not accept being shown in the wrong.' They are, he agrees with Chalmers Johnson, obstinate, stubborn, and intransigent. Furthermore, 'prosecutors 'want to be God' and are 'quite ready to tip the scales of injustice out of social considerations. '" 102 If prosecutors in systems with a rich inquisitorial tradition of prosecutorial neutrality are susceptible to such pressures, it is wholly unrealistic to think that prosecutors drawn from America's polarized adversarial system can play the role of neutral inquisitor. 99 Id. 100 Brants, supra, note __, at 171. 101 Brants, supra note __, at 178. 102 JOHNSON, supra note __, at 6. All of this raises serious questions about the workability of Bakken and Steel's "neutral" prosecutor as inquisitor in America. But the problem with an inquisitorial system is deeper than even suggested by the prevailing culture and pressures toward adversarialness in America. The problem also affects the ability of Risinger & Risinger's investigating magistrate to perform the role they assign to her.
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Simply assigning investigative responsibility to a neutral magistrate does not ensure a vigorous and unbiased search for the truth. Problems can arise not just when individual prosecutors (or magistrates) succumb to adversarial law-and-order pressures, or fail to adhere to the norms of neutrality. Recent applications of social science research on cognitive processes reveal that even the most well-meaning actors, who are sincerely trying to be objective, are frequently subject to cognitive distortions that make true impartially difficult if not impossible. 103 Indeed, even in Continental systems with rich inquisitorial traditions, it has been argued that magistrates tend to adopt the attitudes of police and prosecutors. 104 The strength of the adversary process is that it creates adversarial role players who actively challenge the state's evidence and the state's theory of guilt. In inquisitorial systems, defense counsel play a much weaker role-they lack "the defense rights or adversarial means and skills" and do not conduct their own pretrial investigations. 105 And neutral judges or magistrates do not fill that role adequately. Instead of adversarial testing of the evidence, the judge essentially serves to review the prosecution's case. In the context that is perhaps best known for its adherence to rigorous truth-seeking processes-scientific inquiry-it is never enough to merely review evidence; in science, investigators actively test theories and attempt to find evidence to disprove them. The inquisition's review process thus conflicts with the way we search for truth in a scientific context. As Chrisje Brants has put it, From a scientific point of view, the presentation of two versions of events and the attempted falsification of the prosecution case that is characteristic of the adversarial system is surely a better way of arriving at the truth than the verification of the prosecutor's version by the judge-however many (limited) opportunities the defense may have had to influence the dossier pretrial and however nonpartisan the investigator. An inherent risk in procedures that rely on verification is not only that the police may be inclined to focus too much on one suspect once an apparently reasonable case can be made out against him or her-that is no different, perhaps even more likely in party-driven proceduresbut that this will also lead to the police not looking for possible exculpatory facts, or, should they find such facts, attaching too little weight to them. This 'mistake,' or rather confirmation bias, will then be passed on to the other participants in the investigation: the prosecutor and, in the final event, the judge. 106 Thus, even with the most objective and fair-minded inquisitor-including the most honorable magistrate leading the investigation envisioned by Risinger & Risinger-that inquisitor will unavoidably be constrained by cognitive biases, public safety pressures, and a limited capacity to see the facts from the perspective of the (innocent) defendant. Only an advocate charged with responsibility for zealously pursuing the defendant's perspective, and only the defendant's perspective, can overcome those limitations and push for alternative understandings of the facts that might reveal the truth. Gerald Walpin has captured this distinction well:
The reality is that, whether that task of searching for and presenting facts is delegated to an inquisitorial judge or adversarial lawyers, the facts made available for consideration will depend on the ability, initiative, bias, determination, thoroughness, energy, aggressiveness, interest, knowledge, and motivation of the specific human being acting as inquisitorial judge or as adversarial lawyer in that specific case. … In the adversarial system, the lawyer for a party has the duty to act zealously and faithfully for his client. Zealous, faithful advocacy means the obligation to search out all favorable evidence, to seek, neutralize or destroy all unfavorable evidence, and to press the most favorable interpretation of the law for his client. That is simply not the obligation of an inquisitorial judge. 107 The importance of that role, and the inability of judges to perform that role, is perhaps best reflected by the record of supposedly neutral and objective courts in evaluating convictions that DNA testing subsequently proved to be false. Brandon Garrett's analysis of the first 200 DNA exonerations found that, when affirming these wrongful convictions, reviewing courts frequently referenced their (incorrect) perceptions of the defendant's guilt. Addressing the evidence against these actually innocent appellants, fully half of the courts referred to the likely guilt of the defendant. 108 Moreover, ten percent of the courts described the evidence of guilt against the actually innocent defendant in the case as "overwhelming." 109 And in nearly a third of the cases (32 percent), courts found error, but affirmed nonetheless because the error was deemed "harmless," a judgment that typically involves an assessment of likely guilt. 110 Judges simply cannot be expected to recognize or zealously pursue facts supporting claims of innocence when they objectively view the likelihood of innocence to be so remote; only zealous advocates can be expected to push for such evidence and such a perspective.
B. Shared Inquisitions
Thus, the best procedure is one that attempts to harness the best aspects of both procedures, while minimizing the weaknesses of each. In a sense, this proposal is consistent with current trends toward blending the best features of the world's major criminal justice systems. Comparative scholars have observed that the world's major legal systems are in their broad features becoming less distinctive. 111 My proposal might be seen as a part of that development. I envision a system in which the adversaries share in shaping and directing the inquisitorial process.
The system I envision is one in which an accused person, whether claiming innocence or not, can choose whether to be prosecuted in the traditional adversarial system, or whether to proceed under a system in which adversaries share in the inquisitorial search for the truth. The latter would be effectuated by assigning the case to a new truth-seeking agency, something that might be called an Office of Public Advocacy, which would house both prosecutors and defense attorneys, who rotate between those roles, and thereby become committed to the search for the truth with insights from both perspectives. The defense lawyer-who would remain adversarial and duty-bound to zealously advocate for her client when assigned that role-would join with the prosecutor (also adversarial) in jointly supervising the continuing investigation by police. This structure would be designed to create a culture that mutes the polarizing forces of career adversaries. Lawyers in this new Office of Public Advocacy would understand that the principle of law, or the forensic evidence they use in one case to obtain a conviction, might be the rule or evidence that will help convict their possibly innocent client in the next. It would ensure that these advocates see the human face of both the victim and the accused, and thereby help them appreciate the human toll taken by whatever they do, on either side of a case.
Such a sharing of inquisitorial powers is necessary to permit full exploration and testing of the evidence. Because the cognitive distortions that underlie tunnel vision are not deliberate or borne of ill will, they cannot be readily willed away. Research establishes that simply educating people about such biases and telling them to avoid them is ineffectual. 112 Instead, what is need is an institutional devil's advocate-someone with an inherent interest in looking at the facts through a different lens. Research shows that counter-arguing can be effective in minimizing cognitive biases. 113 And in this sense, the adversary system already offers the best possible model for providing institutional devil's advocates or counter-arguers. Defense counsel, charged with responsibility for single-mindedly pursuing the defendant's interests, plays that role. And because that role is so important in full exposition of the facts, the adversaries should share in the fact development process, to ensure full inquiry and development of everything needed to truly understand the truth.
Such a practice of assigning attorneys both to prosecute and to defend is not unprecedented in the United States. While obviously not precisely the same model, in early nineteenth-century America public prosecutors worked part-time for low pay, so they had to maintain private practices on the side. 114 Even today, there is precedent in some American jurisdictions for hiring or appointing private attorneys to prosecute some criminal cases; 115 there is no need to think of the prosecution function as inherently and exclusively the domain of executive officials who do nothing but prosecute cases.
In this new institution, the prosecutor and defense attorney would then be tasked to work together, as joint inquisitorsadversarial inquisitors, in a sense-to search for the truth and develop the evidence in the case. Thus, these joint, adversarial inquisitors would share equally in the responsibility for and access to the tools for developing the evidence in the case. Police and forensic analysts would answer to both, and would be available to undertake investigations and analyses at the joint request of both. Police and lab analysts would become acculturated to answering to both sides, knowing that everything they do would be reviewed fully by both, and that they will be required to search as aggressively for evidence of innocence or alternative perpetrators as they are for evidence of guilt. Inequalities in resources and access to evidence would be muted, if not dissolved. In this way, even the pre-charging police investigation might be made more neutral and objective. Such an approach still might benefit from Risinger & Risinger's precharging investigating magistrate, but if that is unworkable, this approach at least offers another route to achieving improved precharging investigations.
This system also addresses another problem created by the special "innocent" plea envisioned by Bakken, Steel, and Risinger.
Bakken appropriately acknowledges that one potential problem with the "innocence procedure" he advocates "is that a formal plea of innocent might lead jurors to believe that defendants who plead not guilty are more likely to be guilty than those who plead innocent." 116 His solution is to instruct jurors that the defendant has no obligation to plead innocent or to invoke the special innocence procedures. 117 My solution to this potential problem is a bit different: Don't change the plea, by requiring the defendant to plead either the traditional "not guilty" or the new plea of "innocent." Instead, just create two separate systems, one the traditional American system, the other the adversarial inquisition described here, and let the defendant choose the one he wants to investigate him and try him on his plea of "not guilty." The jury need not even know which system is at play, and therefore would have no basis for second-guessing anyone's plea of "not guilty." Nor would the police necessarily know which side a lawyer is representing when she requests additional investigation. Biasing pressures would be minimized.
C. Full Sharing of Evidence
In return for these procedures, the defendant would have to waive the conflict of interest inherent in any such arrangement, but some defendants would no doubt do so to obtain the advantages of this alternative procedure. Defendants would also have to waive some privileges and confidentiality-they would have to agree that all evidence and witness statements would be developed jointly and shared between the parties. No longer would the parties hold their cards until trial, or privately interview and prepare witnesses.
But the defendant would not be required to waive confidentiality of communications with counsel, or the right to remain silent. In this regard, I part with Bakken, Steel, and Risinger & Risinger, when they advocate requiring the defendant to waive nearly all Constitutional rights to confidentiality and silence. 118 As I have argued, waiver of such rights is not required by, nor even necessarily consistent with, a focus on searching for the truth. 119 Nor are such waivers necessary as a practical matter; inquisitorial systems already function quite well without requiring full disclosure of defense information or waiver of confidentiality rights. In Switzerland, for example, the police and prosecution must disclose their entire files to the defense, but defense counsel is not reciprocally bound to disclose his or her file. 120 Likewise, in Switzerland, while the prosecution must disclose its full file, defendants need not waive their right against self-incrimination; indeed, in Switzerland "[a] suspect can never be questioned as a witness…." 121 Similarly, in the Netherlands, the defendant may speak in his or her defense-although never under oath even at trial-"but only if he or she wishes to." 122 Enabling adversaries to effectively advocate for their version of the truth means, at a minimum, full sharing of information between the parties. As Risinger & Risinger, along with Leon Friedman and others, have suggested, this must mean at least fuller discovery, 123 and as Lissa Griffin has suggested, stronger Brady requirements. 124 But it must also mean more. As Dan Simon has put it, "the adjudicative process stands to benefit from enhancing the integrity of the evidence from which verdicts are made. This can be achieved foremost by making the investigatory process transparent to the factfinders." 125 One of the critical problems with the current system's ability to assess truthfulness is the opacity of the investigative process itself. Juries and judges alike know and are told little about the processes that produced the apparently incriminating evidence. Factfinders typically know little about the subtleties of an eyewitness identification procedure, the pressures of an interrogation, or the improvements in a witness's certainty, coherence, and delivery that evolve over repeated interviews and coaching sessions-all of which can contribute to making weak evidence appear compelling. 126 Making both parties a part of the shared investigative process pierces that opacity, while reducing biasing influences on the process.
Full disclosure of the prosecutor's file is not unworkable. It is the rule in many continental systems. In Switzerland, for example, the right to be heard "imposes on all authorities (in all fields) the strict obligation to fully disclose the file prior to making any decision about a citizen." 127 Similarly, in the Netherlands, the defense has the right to examine the prosecutor's complete dossier. 128 As James Liebman has suggested, we also need to find ways to get police to internalize the search for innocence-and for nonmatches. 129 My proposal might do that. It would make police and prosecutors alike much more keenly aware that everything they do will be scrutinized by defense counsel, and will be subject to revision and re-investigation by defense counsel-and not a defense counsel who is an "other," but a defense counsel who is a part of the truthseeking team. As Zalman puts it in the course of suggesting a much more modest right of defense counsel to seek judicial approval for a request for investigation, "defense requests for investigation would begin to make sense in a system of police and prosecutorial investigation that has shifted more toward developing something like a dossier, that developed internal review…." 130 Such an approach to investigation is neither unworkable nor unprecedented; giving the defense some role in directing the police 125 Simon, supra note __, at 147. 126 Killias, eds. 2008) ; id. at 141 ("full disclosure of the prosecution's file is the strict rule under all circumstances"). 128 Brants, supra note __, at 166. 129 James Liebman, The Evidence of Things Not Seen: the Underuse of Evidence of Non-Exclusionary Matches in Assuring the Accuracy of Guilt Verdicts, this symposium issue. 130 Zalman at 86. investigation has precedent in inquisitorial systems. 131 Witnesses would be interviewed jointly, to guard against coaching or manipulation by either side. This too is already the practice in some continental system. In Switzerland, for example, "[i]n practice, virtually all witnesses, experts, and other evidence are heard first by the police or the prosecutor (with the defendant and his or her counsel being present) during the pretrial investigation." 132 Thus, in Switzerland "'preparing' witnesses and experts before their hearing is strongly discouraged, and there are no 'witnesses for the prosecution' or 'for the defense,' but just individuals who contribute and assist the court in finding the truth." 133 And all investigative reports, witness statements, laboratory reports-indeed, all evidence in the case-would be equally available to both sides (barring exceptional circumstances). Thus, the development and presentation of evidence would be undertaken much like it would in an inquisitorial system, except that the inquisition itself would benefit from the influence and ideas of individuals tasked with protecting their adversarial interests as well.
D. Preventing Abuses
One objection to this approach might be that it would be susceptible to abuse by over-zealous or even obstructionist defendants. Defenders would not likely abuse the investigation right, however, because: (1) the culture would be one of shared enterprise (lawyers would not want to alienate other lawyers, or law enforcement, upon whom they would rely); (2) results would be fully disclosable to the prosecution-defense teams would know that every wild goose chase that produces nothing exculpatory would instead produce ammunition for the prosecution; and (3) abuses could be taken to a judge for protective orders.
Ideally, this would create a new culture of objectivity and neutrality in police investigations-and improved methods of both proving and disproving guilt. In an adversarial process, natural 131 "In France, as more generally in continental law countries, the defendant … has the right to request of the investigating magistrate that further investigations be carried out …, and when confronted with experts' reports, 'to ask for a counter-expertise' or a complementary expertise within ten days.'" Zalman, at 85 (footnote omitted) (citing McKillop, 1997: 539-540, 538) . Similarly, in Switzerland, the defense does not undertake an independent investigation, but may ask at a pretrial hearing for an extension of the police investigation. Killias, supra note __, at 141. Zalman notes, however, that a defense request for investigation or experts must be "filtered through the investigating magistrate." My proposal does not automatically require such filtering, but would provide alternative checks on abuses, and 132 Killias, supra note _, at 142. 133 Id.
human tendencies to seek confirming evidence, rather than disconfirming evidence, tend to lead to tunnel vision. 134 Although looking for disconfirming evidence is often more probative-it is the method of scientific inquiry after all-confirmation biases make that mode of inquiry unnatural. 135 Requiring police to serve both the prosecution and defense minimizes the tendency to serve only one objective-obtaining proof of guilt. Moreover, research confirms that, when people know their decisions are open for public scrutiny, they tend to make less biased decisions. 136 Full disclosure, and service to both the prosecution and defense, therefore, should improve the ability or inclination of police to investigate objectively, both to find evidence of guilt and evidence of innocence. Indeed, Martin Killias argues that in inquisitorial systems like Switzerland's, the practice-encouraged by the ability of the defense to ask for additional police investigation-is that "the police often invest considerable resources to rule out the implication of any third party." 137
CONCLUSION
The American criminal justice system is not one designed well to find the truth. The record of failure, especially in the form of wrongful conviction of the innocent, confirms that it does not function as well as it should. This failure raises again the longstanding debate about whether an inquisitorial system might be better at finding the truth and protecting the innocent than is the current American adversarial system. But in the end, both systems have strengths and weaknesses. The inquisitorial system's focus on truth-finding, and its commitment to objectivity and shared information, promise greater access to the truth. But the adversarial system's reliance on adversaries committed to seeking evidence and interpretations of the evidence that favor competing outcomes, offers the best mechanism for ensuring that all possibilities are considered, and thereby guarding against tunnel vision and confirmation biases. The search for the truth, therefore, should be enhanced by combining these strengths from both systems-the openness and commitment to neutrality in investigations from the inquisitorial system, and the forced open-mindedness that would be brought by permitting adversaries to jointly control that investigation. A change in culture and procedures is required to accomplish that melding, and that might be best served by creating the new Office of Public Advocacy I have outlined here. In the end, by eliminating the adversaries' ability to hide and manipulate evidence, and by eliminating the disparities that presently mark the system, this new model might indeed make the presentation and evaluation of the facts more truly adversarial, and hence reliable.
